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Creating a contract with hospitals to support organ donation 
 
EXECUTIVE SUMMARY 
 
Outcome 4 of the TOT 2020 Strategy1 will be, in part achieved by ‘the 
development of contracts with hospitals, clarifying how the donor service, 
provided jointly by the hospital and NHSBT staff, will work’.  
 
The purpose of this paper is to open discussion within SMT on how this might 
work, what the benefits to all parties might be and the process to take this 
forward. 
 
Recommendation 
 
SMT is asked to discuss the outline proposal in the paper to develop a 
contract with donating hospitals, the relative priority in overall implementation 
of TOT 2020 and contribute further ideas for implementation and 
improvement. 
 
What are the benefits of a contract? 
  
For NHSBT, the key benefit is the ability to influence behaviour more directly 
in hospitals to increase donation. It will provide a greater opportunity to 
engage with clinicians and managers within the hospital not normally involved 
in organ donation and provide a framework for performance management. 
 
There would be the opportunity to establish a more formal review of 
effectiveness of Donor Committees and define expectations (appointed chair, 
annual report, meet three times a year). This could also extend to the role of 
the CL-OD, with a more formal route to opening discussion if performance 
were not as expected. 
 
The benefits for the hospital are less obvious: we are not offering more money 
than they would get already through committee and donor reimbursement and 
the amounts are relatively small, even for Club 32 hospitals who have the 
greatest donor potential. 
 
It could potentially give CLODs and Committee Chairs additional leverage 
within their own hospitals if current funding is not ringfenced for donation, but 

                                                
1 Taking Organ Transplantation towards 2020: a UK Strategy, July 2013 
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it could be argued that hospitals currently using funds elsewhere are unlikely 
to agree to a contract that would force them to do so. 
 
However, there may be benefits that are not purely financial: this could be  

• Flexibility to negotiate different usage of SNOD time or use the funding 
to employ bank staff 

• A system like a Charter Mark awarded for evidence of best practice 
and patient care 

• Evidence of compliance with regulatory requirements 
 
What penalties would Trusts face should they break the terms of the contract? 
What are the implications for a Trust who says thanks but no thanks? 
 
 
What are the risks? 
 
For NHSBT, we are facing increasingly challenging financial times. If 
contracts were based on a fixed sum with additional payment for over 
performance, this could prove to be a cost pressure. 
 
More consideration would be needed around the time requirement to 
implement and support these contracts: would hospitals expect to have 
Contract Review Meetings? If they did, do we have the personnel to support 
them? If not, how would we easily engage with a hospital that 
underperformed? 
 
Would we include penalties for hospitals who underperformed? 
 
Donor hospitals already receive reimbursement without the need to comply 
with any formal performance management regime. It might not be sufficiently 
financially attractive for them to agree to comply with a contract rather than 
simply get the money as they have donors. There is a risk that for some, a 
contract could be a disincentive to conform. 
 
With whom would we hold a contract? 
 
This proposal was briefly discussed at the recent Congress, resulting in a 
number of possibilities for implementation. 
 

1. Initially, it was proposed that NHSBT would develop a contract with 
hospitals with 40 or more potential donors a year: Club 32.  

2. Pilot within one region, supported by the R CL-OD and to include all 
hospitals within that region 

3. To engage with individual hospitals who express an interest  
 
Whichever model is chosen, the pilot would be evaluated and could be 
potentially rolled out with all donor hospitals if appropriate. 
 
What would be the key performance indicators? 
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The key performance indicators could be covered under the four topic areas 
below, most of which are already collected and monitored through the OD 
Management Team and reported to SMT: 
 
1 Process. Brain stem death testing, referral, approach, consent, SNOD 
involvement 
 
2 Outcomes. Number of proceeding and non proceeding donors, 
number of transplantable organs per donor. 
 
3 Commitment. Evidence of an Organ Donation Committee that meets 
quarterly, has an action plan and evidence of implementation of that plan; 
CLOD and Chair attend Collaboratives; regular and effective meetings with 
SNOD and effective working relationship. 
 
4 Potential. Meets the estimated potential organ donation numbers. 
 
 
Would it be a contract or another form of agreement? 
 
There has already been discussion around why we would have a contract 
rather than another form of agreement. 
 
It is useful to look at the legal definitions: 
  

• Contract 
 

This is a legally binding document between two legal entities. They must 
contain four elements: an offer, an acceptance, intention to create legal 
relations and consideration. 
  

• Service Level Agreement 
 

An SLA is an agreement negotiated between two parties where one is the 
customer and the other the service provider. The SLA records a common 
understanding about services, priorities, responsibilities, guarantees and 
warranties. SLAs can be binding contracts but are often used by public sector 
bodies to set out their relationship in a given project without the intention to 
create legal relations. Traditionally in the NHS, SLAs were used as the parties 
were both NHS bodies and the NHS couldn't enter into a contract with itself. 
Now that more and more organisations are Foundation Trusts, and therefore 
their own legal entities, contracts may be a more appropriate form of 
agreement to ensure the legal protection for both parties is there.  Whichever 
model of pilot is chosen for the contract, the number of Foundation trusts 
within the selected group may influence the choice of legal agreement. 
  

• Memorandum of Understanding 
 

A MoU is not generally legally binding (except, often, for confidentiality and 
cost provision, if applicable). It outlines the intentions of both parties for clarity 
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and to indicate the similar intentions of the parties. It would be used in a 
situation where there cannot be a contract as the four required elements do 
not exist. NHSBT uses MoUs with the SNODs' embedded trusts, for example, 
as there is no consideration  no payment is being made for the service 
provided. It is a written concordat showing what is expected of each party.  
 
One of the Organ Procurement Organisations from the US has agreed to 
share their MoU and this will be reviewed to see how it could be adapted to 
meet our needs. 
  

• Third Party Agreement 
 

A TPA is generally used by organisations to provide a third party with the 
authority to undertake licensable activities on behalf of a licensed 
establishment, e.g. the CTS Eye Banks have TPAs with all hospitals that 
retrieve eyes - they have provided the hospitals with authority to undertake 
this licensable activity on their behalf. 
  
There is the potential to ‘soften’ this and to indicate that this is a new way of 
working to call it an Alliance Contract. The use of the word alliance is used in 
instances where the parties are making a long-term commitment for the 
purposes of achieving clearly stated business objectives by maximising the 
effectiveness of each participant's skills and resources: recognition of mutual 
benefit. 
 
 
What budget would be available? 
 
Working on the principle that no new money is available and depending on 
the final agreed model, the following are examples of how much funding might 
be available. 
 
Example 1: Club 32. Each hospital would have an individual contract which 
could include Donation Committee funding and an agreed level of funding for 
anticipated donation activity based previous year activity. 
 
This could be:  £2,000 for Donation Committee 
   £2, 086 x 50 donors 
 
A total of £104, 300  
 
The individual hospital would remain independent of others financially. This 
would be the same model for hospitals outside Club 32 if that were the pilot 
model agreed by SMT. The budget could be managed by the CLOD and/or 
Chair. 
 
 
Example 2: regional contract.  
 
If Midlands region were used as an example, this could be: 
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   £2,000 for Donation Committee x 18 
   £2,086 x 104 donors 
 
A total of £252,944 
 
This would require agreement between all hospitals, could potentially be 
managed through the RCLOD and Regional Manager. 
 
Process 
 
A brief presentation on the potential for a contract with donation hospitals was 
presented at the Donation Congress; there was some support and 
enthusiasm, also some concerns as identified in the risks. 
 
The principles will be presented to the OD Management Team on 12.9.13 and 
it is proposed that it be presented to NODC on 24.9.13. 
 
Following agreement of a pilot model, the preferred option will be worked up 
as a project and monitored through CPB. 
 
Karen Quinn 
Assistant Director, UK Commissioning 
 


